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Just remember these three things: plain English, simple
exhibits, and uncommon humor.

This article discusses the challenges of litigating patent cases
before lay judges and juries. First, let’s look at technology cases from the
perspective of the courts that render judgments. In the words of one
court, “[i]n patent cases, it is useful to state the basic issue in simple terms;
as the obfuscation introduced by reams of documents and masses of exhibits, not to mention mounds of expert testimony, all too often muddies
the waters so badly that no amount of aeration could make them clear
enough for anyone to understand. * * * [I]t is sometimes beneficial in
patent cases to strip away the shroud of jargon and technology in order
to see the legal issues involved.” Aghnides v. F. W. Woolworth Company, 335
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F. Supp. 370, 372, 379 (D. Md. 1971), aff ’d without
opinion., 475 F.2d 1399 (4th Cir. 1973).
The courts have asked for simple presentations
in patent cases. But instead, they say, the patent bar
continues to present hopelessly complicated cases.
Why don’t we simplify our cases? I believe there are
two reasons. One is that we are not brutally honest
in our evaluation of cases. The other is that we have
not mastered the art and the discipline of presenting
simple cases. My search for a model of honesty, clarity, and effective advocacy led me to Abraham Lincoln. What can we learn from this country lawyer?
BE HONEST • Lincoln’s reputation as a lawyer
rested first on the universal belief in his absolute
honesty. David H. Donald, Lincoln 149 (Simon &
Schuster 1995). Lincoln became known as “Honest
Abe”—or, often, “Honest Old Abe”—the lawyer
who was never known to lie. Both judges and juries
trusted Lincoln, and this alone was important to
Lincoln’s success. Credibility is just as important to
us today in patent cases:
“[T]he Court candidly admits that it is guided by
the maxim ‘actions speak louder than words.’ * *
* [The] words involve the hyper-technical and intricate lingo and issues of patent law. The Court
considers that it has expertise in discovering truth
based on the actions of interested litigants. However, the Court humbly confesses that its expertise
in ascertaining truth from technical patent documents and the even more technical arguments is
not as glowing.” Rexnord, Inc. v. The Laitram Corporation and Intralox, Inc., 628 F. Supp. 467, 472-73 (E.D.
Wis. 1986).
Credibility is important, but many honest people couldn’t begin to present a case. There must
be something more to explain Lincoln’s courtroom
victories. Lincoln’s honesty led him to concede
weaknesses in his case. By conceding weak points,
Lincoln simplified his cases. He stripped away the
varnish and emphasized the strong points of his
cases. This was a key to his successful advocacy.
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And this is the first reason why we present complicated cases. It is because we aren’t as honest as
Lincoln. We don’t turn away enough bad cases.
We don’t urge settlement of enough weak cases.
We don’t eliminate enough weak issues. Our cases
are so deeply mired in disputes about weak and
secondary issues that we cannot bring our strong
points into the light of day.
Straight Talk
Lincoln was honest with his clients. If a case
had no merit, Lincoln turned the client away: “You
are in the wrong of the case and I would advise you
to compromise,...do not bring a suit on the facts
of your case, because you are in the wrong.” Donald, supra, at 97 quoting William H. Herndon, Life
of Lincoln 263 (DaCapo Press 1983). Lincoln urged
settlement of weak cases: “I do not think there is
the least use of doing anything more with your lawsuit. I not only do not think you are sure to gain it,
but I do think you are sure to lose it. Therefore the
sooner it ends the better.” Id. Do we deliver such
frank advice to our clients?
Concede Weak Points
Lincoln proved his honesty by conceding weak
points. “Where most lawyers would object, Lincoln
would say he ‘reckoned’ it would be fair to let this
in, or that; and sometimes, when his adversary could
not quite prove what Lincoln knew to be the truth,
he ‘reckoned’ it would be fair to admit the truth to
be so-and-so.” Id. at 269. Instead of conceding weak
points and reaching agreement on at least some of
the issues, the currently prevailing practice seems to
be to “dispute everything, yield nothing, and talk by
the hour.” As observed by the Honorable A. David
Mazzone in a famous patent case:
“Experts of national repute were presented by
both sides to render their opinions…[which] were
predictably, and discouragingly, widely disparate
on almost every point. * * * [C]ounsel had years
to prepare their assignments and their witnesses.
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* * * The only surprise was that despite sharing
all of the evidence that was ultimately produced
at trial among all of the experts, the parties’ positions were irreconcilably apart in every area. It
was necessary to forge an independent course in
technical, complicated areas in an effort to reach
a principled result.” Polaroid Corporation v. Eastman
Kodak Company, 16 U.S.P.Q.2d (BNA) 1481, 1483 (D.
Mass. 1990). The court awarded Polaroid damages
of $909,457,567.00. One cannot help but wonder
if Kodak might have preserved its credibility and
proved a lower quantum of damages by conceding
Polaroid’s better points.
MARSHAL THE FACTS INTO AN HONEST,
COMPELLING STORY • “To one not overly
familiar with the mysteries of patent law, the trial
of a patent infringement suit must be a baffling
ritual indeed. More often than not, the evidence—
testimonial, documentary, and demonstrative—is
so voluminous that it could fill a bottomless pit.”
Aghnides, supra, 335 F. Supp. at 370.
We mean well, of course, when we introduce
“reams of documents,” “masses of exhibits,” and
“mounds of expert testimony” to prove our cases.
But have we mastered our material, or are we being
controlled by it? Many people suppose that there is
only one way of telling the truth, and that, given
honesty, no art is required to make a frank and fair
statement of matters in dispute; but this is a popular delusion. “A truth which is badly put,” says Mr.
Wells in his Mankind in the Making, “is not a truth,
but an infertile, hybrid lie,” and “every lawyer of
experience knows that not one man in a thousand
can make facts speak for themselves.” Frederick T.
Hill, Lincoln the Lawyer 208-09 (Century Co. 1906).
Certainly the average practitioner does not master
his material. He is controlled by it, and presents his
cause in such a manner as to necessitate contradiction, invite confusion, or challenge belief.
This is the second reason why we present complicated cases. We have not mastered the art and

the discipline of presenting a simple case. Consider
Lincoln’s approach: “His logical mind marshaled
facts in such orderly sequence, and he interpreted
them in such simple language, that a child could
follow him through the most complicated cause,
and his mere recital of the issues had the force of
argument.” Id. at 208.
It’s easier said than done, but shouldn’t this be
our goal—to marshal facts in an orderly sequence
and to interpret them in simple language until the
“mere recital of the issues” has the force of argument? Pioneer inventions can be explained, with
some effort, in simple terms. It is more difficult to
explain in layman’s terms the relatively minor advances in a crowded and highly technical art. See
Williams Mfg. Co. v. United Shoe Machinery Corp., 316
U.S. 364, 375-76 (1942) (Black, dissenting) (contrasting Alexander Graham Bell’s simple patents on pioneer inventions, on the one hand, with complicated
patents on cobbling improvements, on the other).
Eliminate Weak And
Unnecessary Arguments
Let us consider more specifically the courts’
frustration in dealing with rampant issues. In the
words of the Honorable Howard T. Markey:
“Embittered in battle below, the parties request this
court to resolve over 25 issues and sub-issues. The
trial court is directly charged with 11 reversible errors. Couched in accusatory and turgid terminology, the briefs set forth numerous bits and pieces of
conflicting testimony and documentary evidence,
from which we are asked to draw a plethora of factual inferences…. [This court has been required to
make] a searching review of an entire 4000 page
record….” E. I. du Pont de Nemours & Company v.
Berkley & Company, Inc., 620 F.2d 1247, 1256-57 (8th
Cir. 1980).
In still another case, Judge Markey observed:
“The present is another appeal following a trial
process plagued with a plethora of pusillanimous
presentations. * * * Though the trial judge, reflect-

